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Introduction 
 

The true history of Scottish political and social 
development is something most of us never learned. 
Yet it is a marvel and a thing to be proud of. It reveals 
the deep roots of our values, ideals and aspirations and 
explains our sense that being a Scot is something quite 
different from being ‘British. And more than this, it 
includes something urgently important right now. Our 
own constitution.  

Born of a thousand year old journey in time the Scottish 
constitution not only tells the story of who we are as a 
people, it traces and establishes our rights as a people, 
rights that we are guaranteed, under a binding, 
international contract.  

For decades, Scotland, up to the Treaty of Union, has 
been characterized as legally and politically backward, 
feudal and divided. We were a nation, it seems, 
dominated by English-style tyrant-nobles, where the 
rights of the ‘small folk’, the ordinary man and woman, 
were non-existent. To this day, you will find Scots who 
will tell you the same story and insist that this is 
historical fact. They are wrong.  

In reality, even if our early democracy was a far cry from 
the modern, universal franchise, Scotland as a nation 
has always held the powerful to account.  
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And its history of popular influence, even control, over 
government, of human rights, of a code of justice, and 
principles of equalityi , puts anything in Magna Carta or 
the English Bill of Rights into the shade. It is a record 
that makes the English boast of trail-blazing democracy 
across the world, look hollow compared with that of its 
northern neighbour. (And that may just be why our own 
was so meanly and dishonestly represented for so long.)  

It tells of a nation that saw to the needs and rights of all 
and cared for the common good, so that education was 
possible for the poorest as well as the richest. 
(Something that didn’t reach England until centuries 
after it was in place across Scotland.) It tells of the right 
to rebellion against tyranny. And it tells not only of the 
right to justice for all, but of the kind of justice that 
applied to king or a candlemaker alike. Something that 
has never existed in England.  

And threaded through that historical journey is the 
developing, uniquely Scottish Constitution which found 
clear and unambiguous expression in the Claim of Right 
Act of 1689. 

So how is it possible that we know so little about it 
today? How is it possible for so many to dismiss the 
Claim of Right as nothing more than an instrument of 
Catholic repression, to rubbish it for claiming ancient 
Scottish rights and practices that, (in their ignorance), 
they say, never existed and to scoff at the idea that 
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something written more than 300 years ago and rooted 
in an indigenous, Celtic tradition has any modern 
relevance? Yet these same people celebrate Magna 
Carta (1215) and the English Bill of Rights (1689) which 
define UK constitutional practice today1. 

Scotland’s Missing Constitution 

It has become the accepted ‘political reality’ that the 
principles of the UK constitution, from before 1707, 
come from England’s constitutional documents and 
provisions. This doesn’t seem to strike ‘the great, the 
good and the expert’ as strange - but surely it should, 
when England and Scotland were separate and very 
different nations before the Treaty of Union?  

So just how did England’s constitutional history, with its 
alien and incompatible principles, come to be grafted 
onto Scotland?  

We were sold, and we bought, a coloniser’s myth, that 
our democratically primitive, wee nation of Scotland 
never had any real constitution worth bothering with. 
That myth replaced our own history and became 
accepted by most Scots as fact.   

 
1 See British Library online, ‘Britain’s Unwritten Constitution’ 
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It was never fact, no matter many books and learned, 
expert papers insist on it. But until recently, we did not 
have our own records to expose it. Now we do.2  

And when we take our own political and constitutional 
record and apply the same method and approach as is 
applied to the English record, we uncover a clear, 
extraordinary and unique set of Scottish constitutional 
principles,ii principles that were well understood and 
put into practice.  

They were specifically upheld and defended in 1689, 
eighteen years before the Union, once again in 1703 
and yet again in the conditions imposed by the Scottish 
negotiators for the Treaty and the Union itselfiii  

They are contained in the Claim of Right Act, 1689, 
inserted into the Treaty as a precondition of both Treaty 
and Union and ratified by two parliaments  as a 
guarantee that our Scottish Constitution would remain 
in force in Scotland after the United Kingdom was 
created.iv 

A Constitution to Right a Wrong 

Why does a 300 year old Act and a condition of the 
Union matter today?  

 
2 See the Records of the Parliaments of Scotland online 
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à It matters because the Claim of Right sets out a 
Scottish Constitution that is completely different 
from - and incompatible with England’s, the one 
that is now in place across the UKv.  
 
This is primarily because it upholds the sovereignty 
of the Scottish people over all other authorities, 
including parliament.vi 

 
à It matters because it tells us why we hold certain 

values so dear, why we feel injustice and inequality 
so deeply and helps us to remember and know again 
who we are, individually and as a nation. 
 

à It matters because it provides a means of escape 
from tyranny, from a government that violates 
these principles, (as defined by the Claim of Right 
Act). That escape route is the power of the Scottish 
people to ‘sack’ an oppressive and corrupt 
government, not through parliaments or law courts 
but through a tribunal, known as the Convention of 
the Estates, and replace it with one that will serve 
the common good and uphold the sovereignty of 
the people. We can depose the government. 
 

à It matters because the Claim of Right empowers this 
tribunal to act as a parliament, to reinstate civil 
rights and freedoms, to act as an ‘ombudsman’ over 
any elected government and to ensure that the 
principles of the Scottish Constitution are upheld.  



salvo.scot: this is our claim of right 7 

 
In other words, because it empowers the people of 
Scotland to save themselves from the injustice, 
hunger, inequality, austerity and desperation being 
visited on them by the powerful, the wealthy, the 
privileged and the greedy. 

To sum up, this constitution matters to our knowing of 
who we are and where we come from; it matters to our 
understanding of how we got to where we are today; it 
matters to our understanding of what we are really 
capable of doing and entitled to do; it matters to the 
rights we should have today and which we are entitled 
to reclaim; it matters to our relationship with any 
government and our power to hold it directly 
answerable to the people. And it matters, above all, to 
the kind of nation and the kind of world we have the 
right and the power to choose and to create for 
ourselves. 

We Have An Ancient and Modern Blueprint for Our 
Future 
 
Under our Scottish Constitution, sovereignty remains 
with the people. Power in Scotland is vested in the 
people and loaned to the monarch and parliament for 
the good of the realm.   
A bit like a bank loan, this power loan has always carried 
certain conditions: no government may infringe the 
rights and liberties of the people, or violate the laws 
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that protect them, on penalty of removal by the people  
- not by voting them out in an election but directly and 
as  a penalty for tyranny or abuse.  
 
This is the doctrine of popular sovereignty.  
 
The Scottish Constitution also defines the purpose of 
government as serving the ‘common good’ by upholding 
the rights and interests of the people.  
 
This is the principle of the primacy of the common 
goodvii. 
 
So there is a compact between the lenders, (the 
people), and the borrowers, (the government), and this 
is the heart of the Scottish constitution.  
 
It is as relevant today as it was when the Union ended 
government from Scotland, for Scotland and by 
Scotland. Restored, it holds out the possibility of an 
entirely different, historically rooted, political and legal 
system where the rights and interests of the people - 
and the land - replace the greed and self-interest of the 
privileged few. A Scotland where everyone benefits 
from the resources of the nation, where no child is 
hungry and a food bank anywhere would be seen as a 
national disgrace. 
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A National Assembly for the Communities of Scotland 
 
The compact was once embodied in two separate 
assemblies. One, known from the 16th century on as 
the Convention of the Estates, (Assembly of the 
Communities), was a non-legislative body, meaning 
parliament made the laws, (though the Convention 
could draft legislation), while the Convention protected 
the interests of the people.  
 
The Convention could not govern except in the absence 
of a legitimate monarch (and, therefore, of the 
parliament). When necessary, it could recall the loan, 
(sack the government), for breach of contract, as it did 
in 1689 by deposing the monarch and, with him, his 
government. 
 
A body representing the community of the realm can be 
traced from the time of the Guardians of the Realm in 
1286, through the period of the General Council, (from 
the late 1300’s), to the Convention of the Estates, which 
in 1689, described itself as the “full and free 
representative of this Nation”. This Convention has no 
parallel in the English system, where popular 
sovereignty is an alien concept. But through a Scottish 
prism, it comes to life as a kind of ‘broker’ for the 
‘lenders’ of power (the people), and their rights and 
interests. 
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Imagine what that Convention could do today? Imagine 
something created as the original Convention was 
created, from a ‘jury’ of local political and national civic 
leaders, and from representatives voted onto it by local 
‘assemblies’. (A bit like the many, old burgh assemblies.)  
Imagine being able to demand and get information, and 
evidence through these assemblies, on every issue that 
affects people in Scotland, from education to media 
control, from energy price fixing to ‘preferential’ tax 
rates, from land reform to housing, from fishing policy 
to environmental protection and so much more.  
 
Imagine the facts and arguments being heard in full, in 
public and then, best policy, even legislation put 
forward for the parliament to adopt?  
 
Imagine justice, transparency, accessibility and a 
country run with the direct input of the people, for the 
good of all.  
 
A Parliament Accountable to the People 
 
The Scottish Crown and the Parliament, or Three 
Estates, represented the ‘borrowers’ of power, those 
who made the laws and conducted the business of 
government on behalf of the nation. Like the 
parliaments of other European nations, it was 
summoned by the monarch and was considered a 
permanent body, however often it sat.  
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Its role was to pass laws and enact the decisions of the 
monarch, though it not infrequently provided important 
checks and balances to the royal prerogative. It 
contained elected members from the shires and burghs 
as well as nobles and prelates.  
 
And it had no pretensions to the absolute sovereignty 
claimed by the English Parliament from 1689 on, quite 
the reverse. From 1592 to 17073 our Parliament 
acknowledged the sovereignty of the people - the 
higher authority! - by offering ‘salvo’ at the end of every 
session: anyone could challenge parliamentary 
legislation that prejudiced their civil rights or 
freedoms.viii 
 
Imagine a parliament today that acknowledged the 
higher authority of the people and deferred to their 
guaranteed rights and liberties!  
 
Imagine a parliament whose members were held to 
their promises, required to be truthful, honest and 
transparent on pain of sanction or removal.  
 
Imagine power that is limited and directly accountable 
to the people 
 
 
 

 
3 It was made law by the Act salve jure cujuslibet in 1663. 
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What Makes It All Possible 
 
The Claim of Right Act, passed in 1689 to depose James 
VII and II, affirms the existence of an enforceable, 
Scottish Constitutional arrangement where the 
sovereignty of the people limits the power of 
governmentix.  It is made up of two different elements: 
 

a. the action and effect of the statute: deposing 
and replacing James VII and II, ensuring a 
protestant monarchy and the power of the 
Presbyterian Church in Scotland and excluding 
Catholics from positions of influence in Scottish 
society.  
b. the constitutional grounds on which this was 
legally justified 

 
Action and effect have been overtaken by time and 
social change. The contemporary need to be rid of an 
overreaching monarch is a long dead concern while, 
thankfully, legal sanction for religious oppression 
belongs firmly in the past. But ... 
 
The legal grounds, (constitutional principles), on which 
the Claim of Right Act was passed are still the basis of 
the “fundamental Constitution” of Scotland: 
 

• the limitation of governmental power 
• the right of the people to enforce those limits, 

(popular sovereignty) 
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• the primacy of the rights and interests of the 
people in the legitimate role of government 
(primacy of the common good).  

 
Specifically, the Claim providesx: 
 

I. A  “fundamental constitution” by which 
government in Scotland is legally limited 
 
II. A definition of unlawful ‘invasion’ (violation), 
of Scotland’s Constitution by the replacement of 
a “legal limited monarchy” (government) with 
one which has absolute (sovereign) power 
 
III. Examples of constitutional violation through 
breach of those laws that preserve civil rightsxi 
 
IV. The prescribed consequence of violation: the 
forfeiture of power in Scotland 
 
V. The right of the people to act through the 
Convention of the Estates as the “full and free 
representative of the nation” 
 
VI. The right of the nation, through the 
Convention, to declare the violator illegitimate 

 
This is the heart of the Scottish constitution, just as the 
Bill of Rights is the heart of the English constitution. It is 
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still in force, in principle and under international law, 
though not in practice, today.   
 
We know this because the principal of Scottish popular 
sovereignty was affirmed by the Claim of Right 1989, 
produced by the Scottish Constitutional Convention and 
acknowledged by Westminster in a unanimous vote. It 
was acknowledged again in 2012 and yet again in 2018.  
 
This political statement had no legal force. But it was 
accepted, despite directly contradicting Westminster, 
parliamentary sovereignty. It was based on something 
that should have legal force, however, the original Claim 
of Right Act. And it establishes the principle of 
sovereignty as modern, relevant and enforceable today. 
 
Why It Still Stands Today 
 
When the parliaments of England and Scotland ratified 
the Treaty of Union in 1706 and 1707, a new state came 
into existence, the United Kingdom of Great Britain. In 
the difficult negotiations for this unified state there was 
one, especially thorny, obstacle: the two nations had 
opposing and irreconcilable constitutions.  
 
In England, (from the Bill of Rights in 1689), parliament 
and the crown were ‘sovereign’ over the people. 
Parliament set the limits of law and of civil liberties and 
answered to no higher authority, not even the Law 
Courts. It certainly did not answer to the people. But in 
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Scotland, the pretension of a government or a 
parliament to be sovereign over the people was not just 
an alien idea, it was unlawful. As we know, it got James 
VII deposed!  
 
The incompatibility of the constitutions was never 
resolved. Instead, a guarantee was demanded and given 
that in post Union, Scotland the Claim of Right would 
continue to apply. (So the two nations should have kept 
their own constitutional arrangements.) That guarantee 
was a binding pre-condition to both the Treaty and the 
Union.  
 
In the preamble to the Acts of Ratification, there is an 
‘add-on’. The full text of an act passed in Scotland in 
1706, (securing the protestant religion), is to be 
inserted and ‘expressly declared to be a fundamental 
and essential condition of the said treaty or union in all 
time coming’, this ‘contractual obligation’ to be ratified 
by both parliaments. It was. And within that ratified, 
1706 document, the Claim of Right is the one named 
Act among the acts protected in Scotland.   
 
That should have ensured that Scotland kept its 
traditional, constitutional principles and practices. But 
somehow, the condition of the Union and the Scottish 
Constitution disappeared over time. The Union, 
however, remains based on an international contract 
between two sovereign nations.  
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True, the ‘clauses’ within that contract have been, and 
still are, hotly disputedxii. Has the Treaty been violated? 
How many of the Articles still apply? How far can 
Westminster change them? But none of that is relevant 
to the pre-condition of the Union. The ‘get out’ clause in 
the contract is the one that says the Union is over if the 
pre-condition is ignored. And it is not up to Westminster 
– or anyone else – to remove. It will be up to us, 
however, to enforce it.  
 
What It Will Take 
 
The first step to restoring our rights is creating a mass 
movement of Scots to bring them to light. Because the 
biggest obstacle to reclaiming our constitution is that it 
has been made to disappearxiii! This movement can only 
be built through word of mouth, through social media, 
at coffee mornings and events in town halls. It will need 
every one of us who knows and understands it to 
spread it as far and as wide as we can. Because the 
newspapers will not help us. The TV stations and radio 
stations will not help us.  
 
We are up against a powerful and utterly determined 
British Establishment. It will do everything in its power 
to rubbish the truth as foolish, wrong, naïve or divorced 
from the political reality. But political realities change! 
Just remember the ‘political reality’ before the abolition 
of slavery, or before the rise of a Labour movement that 
led to the welfare state. 



salvo.scot: this is our claim of right 17 

 
When experts ridicule the idea of a 300 year old 
Scottish Act with modern relevance, we must point out 
the reverence given to the, still in force, ‘Bill of Rights’ 
(England 1689).  
 
When they rubbish the idea that the Claim of Right was 
protected as a constitution, and not just a bit of 
religious bigotry, we will have to resist the deep-rooted 
tendency to believe the gaslighting of the great, the 
learned and the powerful. We will have to gather our 
own learned experts and, at the same time, stay 
focused on what common sense, simple justice, and 
international treaty law will tell anyone who has eyes to 
see! 
 
But most of all, we will have to gather together. The 
people of Scotland are sovereign. Even Westminster 
acknowledges that, though it does not acknowledge the 
Act which made this a part of Scots law, (Claim of Right 
1689). And because the power is, as it always was, ours 
and not a government’s or a monarch’s, once united in 
our demand for what is already ours, we cannot be 
stopped. Once united.  
 
This last point is crucial because at this moment 
Westminster is moving to end our Claim of Right once 
and for all. A new Act of Union, replacing the Treaty of 
Union, (without reference to the Scottish people or the 
agreement of the Scottish MP’s), is in its second stage in 
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the Houses of Parliament. At the same time, Clause 38 
of the EU Withdrawal Bill makes the English principle of 
parliamentary sovereignty the law across the UK, in 
direct contravention of the Scottish constitution, the 
condition of the Treaty and the Union!  
 
The doors to self-determination for the Scottish people 
are being bolted behind the famous British legal 
doctrine: ‘We make up the laws we want as we go 
along, (and we are sovereign so we can make up 
anything we like), and the courts have to agree. And 
there is nothing you can do about it’!  
 
But if we unite to create a movement there is 
something we can do about it. Because we are 
sovereign, not Westminster, and we can decide for 
ourselves whether our Claim of Right is relevant, 
applicable and ours to reclaim. There is no court or 
parliament with the power to tell us otherwise so long 
as the principle of popular sovereignty remains in place 
in Scotland. 
 
 
 
 
 
 
Sara Salyers for Salvo 
Published by Salvo 2022 
w: salvo.scot 
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What you can do 
 

à Visit the Salvo website (salvo.scot) to learn 
about the Claim of Right, how it came about, 
why it is too important to Scotland to let it 
disappear and the key it holds to a future based 
on Scottish values and not a foreign, English, 
constitutional system. 

à Join Salvo (membership is free!) and you can 
sign up online 

à Volunteer to set up events and/or fund raise 
à Hold events of all kinds and spread the word to 

family, friends and neighbours 
à Start a Salvo group! 
à Donate online 
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Documents referred to in the footnotes to this booklet 
(below) can be found and downloaded from the 
resources section on the Salvo website, salvo.scot  
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